
Good morning Mr. Wark, 
 
Thank you for your quick response and comments. 
 
Unfortunately, I do not see any reason to deviate from my earlier findings, given that a former 
Commissioner of this Office has already found that a workplace assessment falls within the 
ambit of s. 20(1) of the Act, as per the copy of the Report of Findings I forwarded to you. 
Furthermore, while you may think that the workplace assessment goes beyond a personnel or 
harassment investigation, the Town’s announcement, which you provided me, states at the 
beginning that it has “expressions of concerns” involving certain “personnel issues”. 
Furthermore, the Report itself states that it represents the result of a personnel investigation. 
 
However, even if I were to find that s. 20(1) did not apply in this case, I believe s. 26(1)(a) would 
instead apply to protected the disclosure of most of the information contained in the Montana 
Report, as it consist of advice, proposals, opinions and/or recommendations made to the Town 
of Sackville, so that the Town could review and make any decisions regarding whether to accept 
or not the recommendations. The purpose of s. 26(1)(a) is to 
protect the free flow of advice and the deliberative process involved in decision making and 
policy making by a public body, such at the Town of Sackville. The need for confidentiality with 
respect to various aspects of decision making within a public body is not limited to decision 
making at the Cabinet or municipal council level.  The exceptions in subsection 26(1) are 
intended to ensure that full and frank discussion of issues takes place among officials, 
employees and others advising ministers or a public body. As such, the only possible 
information you would be able to obtain access to, should only s. 26(1)(a) apply to the 
information, would be factual information, and not any information that could lead to identify 
any of the parties who submitted comments to the consultant during their review, nor any of 
the advice, opinions, proposals or recommendations, at this time. Such types of information, 
i.e. advice, opinions, proposals and recommendations could only be made available after their 
were accepted and implemented by the Town.  
 
With regard to your comments regarding s. 33.1, as I indicated in my earlier findings, the test 
for that provision is not simply that the information be “clearly in the public interest” – the 
information must also be about a “risk of significant harm” to the environment, or to the health 
or safety of the public or a group of people, the disclosure of which is clearly in the public 
interest. While you refer to possible safety issues, this nevertheless appears to be in result of 
personnel issues. 
 
The application of s. 33.1 can be summarized as follows: 
 • Certain information has come to the attention of the public body that deals with the 
environment, public or individual health, public or individual safety; 
 • The information points to a risk of significant harm; 
 • The public body believes it must inform the public or group of individuals who may be 
affected by that risk of significant harm; 



 • Despite any other relevant factors or any other exception found in the Act, it is clearly 
in the public or that group of individual’s interest to be informed of that information. 
 
This exception provision must not be treated lightly as it is the only provision in the Act that 
trumps all other provisions in the Act. Examples that could possibly fall under that provision 
are: 
 
The release of the cause of the death of an inmate in one prison (i.e., information that could 
identify the deceased inmate) because there is an overriding consideration for the benefit of 
the public that prevails over the privacy interests of the deceased individual. The public may 
have a right to be informed as to how and why an inmate in a public federal institution which is 
obligated to keep inmates safe, has died.  This may be done even if it means disclosing the fact 
an altercation with a guard had taken place just before the inmate fell ill and died.  In another 
example, Public Health may come across test results from the drinking water of a private 
owner’s well source showing contamination by gasoline, and that well is in proximity to three 
other private well sources. As this may be information about a significant risk to the health of 
individuals, the information may clearly be in public interest to inform the owners of the 
adjacent properties of the situation, even if it means disclosing, for example, that there was no 
follow-up on the part of Public Health to have the owner decontaminate his well months 
earlier. 
 
This does not mean, however, that in the examples above, that the public body would be 
obligated to disclose the information that has been the subject of a request – it simply means 
that the public body would have an obligation to disclose information about a significant risk of 
harm, and it would therefore choose what the disclosure would be. The objective test will 
effectively and lawfully apply this exception to the other exceptions found in the Act but is a 
very high standard to override an exception and require disclosure. While the legislation 
provides for a” reasonable expectation of harm” in certain provisions, the risk of harm 
anticipated by subsection 33.1 must be shown to be “significant”, which clearly sets the bar 
considerably higher than any other provision of the Act. 
 
Public interest, on the other hand, can only be determined after analyzing the facts and 
circumstances of a particular case, as is appropriate. Two factors to consider are: 
·         Does the information in issue contribute, in a substantive way, to the body of information 
that is already available to enable or facilitate effective use of various means of expressing 
public opinion and making political choices? 
·         Will the information contribute, in a meaningful way, to holding the public body 
accountable for its actions or decisions?[1] 
 
Finally, in assessing whether information is “clearly’ in the public interest, the public body 
should “consider the purpose of any relevant access exceptions …. In addition, the nature of the 
information and of the rights of interests engaged, and the impact of disclosure on those rights 
or interests will be factors in assessing whether disclosure is “clearly” in the public interest.[2]” 
 



The British Columbia Commissioner’s Office considered its application in its Order F10-06[3] 
and found that the public interest override clause was reserved for matters of urgency, “where 
circumstances of clear gravity and present significance exist to require immediate disclosure of 
information”.  In another case that consisted of the deceased’s personal health information 
contained in the Coroner’s records, the British Columbia Office remarked that to invoke such a 
provision, “there must be immediate and pressing need to release the information as well as 
circumstances which are intended to “be of a clear gravity and present significance[4].” In that 
case, it was found that the information did not reach the threshold of urgent and compelling 
need to warrant its disclosure. 
 
Having reviewed the matter, as well as the Report, I am not convinced that there is a matter of 
urgency or risk of significant harm that would warrant disclosure of the information. As such, I 
need not determine whether the information is “clearly in the public interest., which means s. 
33.1, in my view, has no application in this matter. 
 
In light of my additional comments, I ask that you please advice, once more, whether my 
findings are satisfactory, or whether you wish me to remit the matter to the Ombud for her 
review, to determine whether your complaint merits a formal investigation or not.  
 
Regards, 
Chantal Gionet-Bergeron 
Senior Legal Counsel 


