
Good morning, Mr. Wark 
 
This email serves to provide you with my findings regarding your access complaint filed at our 
Office on November 22, 2021. 
 
Your complaint stems from the fact that you are dissatisfied about the Town of Sackville's 
response to your access request, in which you requested access to a copy of Montana 
Consulting Report on the Sackville Fire Department. In your complaint, you stated that you feel 
that the Town is violating the spirit of the Act, which is that information should be public with 
specific exceptions, and you feel that this matter is of considerable public interest. Finally, you 
feel that the Town's CAO is in a potential conflict of interest. 
 
I have reviewed your complaint, as well as a copy of the records deemed relevant to your 
request, which were provided to me by the Town for my review, and have determined that you 
are not entitled to receive access to any of the information requested, pursuant to s. 20(1)(a) 
and/or (b) of the Act, for the reasons that follow.  
 
Section 20 of the Act 
You requested access to a report created by Montana Consulting. Having reviewed the report 
myself, I note that this report was the result of a workplace investigation/assessment requested 
by the Town of Sackville, regarding the Town's Fire Department. The Town refused access to 
the report and any other records pertaining to it pursuant to s. 20(1)(a) and (b) of the Act, 
which reads as follows: 
 
20(1) The head of a public body shall refuse to disclose information  
to an applicant that would reveal 
(a) the substance of records made by an investigator providing advice  
or recommendations of the investigator in relation to a harassment  
investigation or a personnel investigation, 
(b) the substance of other records relating to the harassment  
investigation or the personnel investigation, 
 
This exception provision is qualified as being a mandatory one, meaning that, if the information 
at issue does fall within its parameters, the public body in question, i.e. the Town of Sackville, is 
bound not to disclose the information upon request. Therefore, as part of my review, I must 
determine whether the records requested fall under the protection of s. 20(1)(a) and/or (b), 
meaning, does a workplace assessment report drafted up by an independent consultant qualify 
as either a personnel or harassment investigation as contemplated by these provisions. 
 
To answer this question, I looked back at our past investigations and found that in 2018, similar 
complaints had been filed with our Office, where former employees of a Fire Department with 
the Municipalité régionale de Tracadie, had requested access to reports created by two 
independent consultants in regards to a workplace assessment of the Municipalité's Fire 
Department. As I was not able to informally resolve the complaints, they were remitted to the 



Ombud who conducted a formal investigation and conclude the matters with a published 
Report of Findings. In the Report, he stated the following regarding the requested records:  
 
31. Having reviewed the reports requested by these applicants, I am of the opinion that they 
are documents created by the consultants LaForest, Montana and Collette, all of whom were 
hired by the Municipality at various times to conduct investigations into the personnel of the 
Municipality's fire protection service, as well as the Municipality's disciplinary policies. In other 
words, the consultants were hired to examine the fire department's workplace as a whole, not 
just to analyze the complaints filed by the applicants with the Municipality. 
. 
33. In this regard, I find that disclosing this report to Applicant AP-2395 in the case at hand 
would reveal the content thereof. For that reason, the Municipality is not entitled to provide 
the applicant with a copy thereof under section 20(1)(a).  
 
34. In the Montana report, the consultant also presents his recommendations to the 
Municipality following his investigation into the fire department's workplace; some of these 
recommendations directly concern Applicant AP-2519.  
 
I have attached a copy of the Report for your review. 
 
In light of the findings issued by Commissioner Deschênes in those complaints, I am of the view 
that the reports requested in this matter consist of a workplace investigation/assessment of the 
Town's Fire Department, which, as Commissioner Deschênes found, falls within the ambit of 
the protection afforded under s. 20(1)(a) of the Act, and as a result, cannot be disclosed to you 
under that provision.  
 
With regard to s. 20(1)(b), to properly rely on this exception to refuse access to the information, 
the disclosure of information at issue would have to reveal the substance of other records 
relating to a personnel/harassment investigation. Here, any such additional records would 
consist of the appendices attached to the Report, and in my view, their disclosure could also 
reveal the substance of these other records relating to a personnel/harassment investigation as 
contemplated under s. 20(1)(b). As a result, you are also not entitled to receive a copy of these 
records. 
 
Regarding the exception provision found at s. 20, the only way an Applicant would be entitled 
to possibly receive access to information pertaining to a personnel/harassment investigation 
would be if the Applicant was also a party to the personnel/harassment investigation, and in 
that case, the public body would have the discretion whether or not to allow the Applicant to 
either receive a copy of their own information, or to examine it on site, without receiving a 
copy, as stipulated in s. 20(2) of the Act.  
 
In this case, however, I understand that you are not an employee of the Town of Sackville's Fire 
Department, and therefore, paragraph 20(2) would not apply to you.  
 



I understand that you are dissatisfied as you feel the Town is violating the spirit of the Act, 
which is that information should be public with specific exceptions, and you feel that this 
matter is of considerable public interest. Finally, you feel that the Town's CAO is in a potential 
conflict of interest; however, please note that the reasons why you requested the information 
or filed the complaint at our Office are not relevant in the determination of my findings, 
however, they do help in understanding the context in which you filed both. In determining 
access rights, I am bound only by the rules of the Act in deciding whether you are entitled to 
receive access to the requested records or not. As explained above, I find that the Town of 
Sackville properly withheld access to the requested report and therefore, in my view, you are 
not entitled to receive access to it.  
 
While you raised that disclosure of this records is of public interest, unfortunately, our Act does 
not contain a public interest override provision; the only provision relating to public interest is 
found at s. 33.1, and only has application if the information is about a risk of significant harm to 
the environment or to the health or safety of the public or a group of people. In this case, I fail 
to see how the information contained in the Report is about such a risk of significant harm. As 
such, I do not find that s. 33.1 applies in this matter. 
 
Next steps 
In an attempt to informally resolve this matter, I now ask that you provide your comments as to 
whether my findings are a satisfactory outcome in understanding why you are not entitled to 
receive access to the requested information. I ask that you provide your comments in writing, 
no later than by Friday, February 4, 2022. 
 
Should you advise being satisfied with my findings, the complaint will be closed as being 
informally resolved. If, however, you are not satisfied with my findings, please explain why, and 
I will consider your comments in determining whether to continue with the informal resolution 
process, or whether to remit the matter to the Ombud for her review to determine whether a 
formal investigation of your complaint has merit, or whether the complaint should be 
concluded.  
 
Looking forward to receiving your comments. 
 
Regards, 
 
Chantal Gionet-Bergeron 
Senior Legal Counsel 


